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For the 41st time in a row, the ESOP community’s premiere culture and communication event did not disappoint.
Sporting the theme Better Together, The
ESOP Association’s Annual Conference,
held in Washington, D.C., showed the
power that is generated when employee
owners from around the country gather
to network, share ideas on communication and ESOP
culture, and
engage their
elected officials
in Congress.
This year’s
event kicked
off in grand
style with the
awards banquet.
A highlight of
the event was
the presentation
of the Lifetime
Service Award to Mark Lomele, chair of
the Employee Ownership Foundation and
past chair of The ESOP Association board.

The CEO at Lomele’s company,
Recology, flew across the country to present the award, and even remained hidden
outside the banquet hall until the last
moment to make sure the name of the
award recipient would remain a closely
held secret.
Another highlight was the Employee
Ownership Foundation luncheon, which
took place on the last day of the conference and featured a powerful presentation
from Janet Edmunson, the wife of legendary ESOP champion Charles Edmunson.

Continued on page 9

ESOP Association to
Begin Search for New
President

After 27 years as head of The ESOP
Association, president J. Michael
Keeling will conclude his long
and distinguished tenure with a
final contract period that will run
through June 30, 2019.

ESOP Company Sale Concludes DOL Lawsuit
By: Tabitha Croscut, Esq, Devine, Millimet & Branch, P.A.
Editor: Julie Govreau, Senior VP and Chief Legal Counsel, GreatBanc Trust Company
On April 30, 2018, the U.S. District Court of Vermont
filed a Consent Order settling a lawsuit filed by the
U.S. Department of Labor (DOL) against First Bankers
Trust Services Inc. (the trustee), Sonnax Industries
Inc., and the company’s previous owners, who served
on the Board of Directors.
The case—Acosta v. First Bankers Trust Services,
Inc., et al., No. 5:16-cv-00328-GWC (D.V.T. Apr. 30,
2018)—involved a 2011 transaction in which the DOL
asserted that Sonnax’s previous owners, Tommy
Harmon and Rick Fritz, sold their company stock to
Sonnax’s ESOP at a price that exceeded fair market
value, in breach of the defendants’ fiduciary duties.
The case arose from what the company believed
to be a random DOL investigation that started on
November 4, 2014 and concluded on November 21,
2016. On that day, the company received a letter from
the DOL stating that the agency had found potential
breaches of fiduciary duties.
The letter gave the company and the fiduciaries an
opportunity to respond before the expiration of the
statute of limitations on the January 2011 transaction.
But this meant the company and fiduciaries had less
than 45 days to respond.
Neither the company nor the selling shareholders
had seen the valuation analysis the trustee used in its
approval of the 2011 Transaction and which formed
the basis of the DOL’s findings.

The 2011 Transaction

The selling shareholders explored selling their Sonnax
stock to an ESOP as an alternative to selling the company to a third party. Harmon held 60 percent of the
outstanding Sonnax stock; Fritz held 40 percent.
In October 2010 the company engaged First Bankers
as the ESOP trustee, and the trustee hired Stout,
Risius, Ross (SRR) as its financial advisor to value the
company’s stock.
In early November 2010, the selling shareholders
and the trustee negotiated a purchase price, and on
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January 3, 2011, Sonnax redeemed 100 percent of its
outstanding stock from the selling shareholders for
approximately $49 million (which constituted the
Redemption Transaction), and sold 100 percent of its
newly issued stock to the ESOP for $10 million (which
constituted the ESOP Purchase).
The Redemption Transaction was financed with a
$15 million bank loan and $33.8 million in promissory
notes. The ESOP Purchase was financed solely with a
promissory note payable by the ESOP to the company.
The Redemption Transaction and ESOP Purchase
were approved by the trustee, who had complete discretionary responsibility, on behalf of the ESOP.

DOL Allegations

In its complaint filed on December 28, 2016, the DOL
states that the trustee had a duty to verify the accuracy of SRR’s data, to read and understand the valuation reports, and to test and question SRR’s underlying
assumptions in valuing the company.
The DOL asserted that the trustee knew or reasonably should have known that the valuations and projections were both overly aggressive and fundamentally flawed. The DOL alleged that the trustee failed to:
• Adequately conduct negotiations and investigate
the company’s value in good faith.
• Question and correct the flawed valuation.
• Independently determine the fair market value of
the company.
The DOL asserted that, by failing to do so, the trustee:
• Unreasonably relied upon the valuation.
• Caused the ESOP to overpay millions of dollars for
the company.
• Breached its fiduciary duties of prudence and loyalty to the ESOP under ERISA.
The DOL asserted that the selling shareholders
(who also were members of the company’s Board of
Directors) and the company, collectively as the plan
administrator, were obligated to monitor the trustee’s
activities and to remove the trustee if appropriate.

According to the DOL, the plan administrator knew
or should have known that the trustee was not acting
in compliance with its fiduciary duties under ERISA
by unreasonably relying on a fundamentally flawed
valuation—even though the plan administrators never
saw the valuation.
As such, the DOL asserted that the plan administrator was obligated to remove the trustee to comply
with the ERISA fiduciary duties.
The DOL asserted that, by not doing so, the plan
administrator knowingly participated and assisted in
the trustee’s improper handling of the 2011 transaction, and breached their fiduciary duties of prudence
and loyalty to the ESOP. The DOL asserted that they
caused the ESOP to overpay for the company.
Based on its view of the facts, the DOL asserted that
ERISA’s “adequate consideration” exemption did not
apply, and alleged that the 2011 transaction constituted a prohibited transaction under the code and ERISA.

Calendar of Deadlines
and Important Dates
July 8-13................ Leading in an Ownership
Setting: The Program for
CEOs, Session I

Aug. 8-10............... Employee Owner Retreat
Nov. 8-9.................. Las Vegas Conference &
Trade Show

Nov. 11-14.. ............ Leading in an Ownership
Setting: The Program for
CEOs, Session II

To see all national and chapter meetings, visit us
online at: www.esopassociation.org.

Mediation

In late 2017, amidst a court ordered mediation,
Marmon Holdings Inc. made an unsolicited offer to
purchase Sonnax. Recognizing the potential benefit
of such an offer to the employees of Sonnax, the company shared the information with the DOL during
mediation.
The DOL agreed to conclude the litigation if the
company was sold for more than $65 million.
Additionally, the defendants—First Bankers and
Harmon and Fritz—agreed to pay $225,000 and $2
million respectively to the ESOP as part of the settlement, recognizing the settlement was beneficial to the
company and active and inactive ESOP participants.
The employee-owners at Sonnax agreed with such
assessment of the benefit to the company as a result
of the potential sale transaction, voicing overwhelming approval of the sale transaction in a confidential
passthrough vote, which was required as part of the
transaction.

Further, the defendants agreed not to seek indemnification from the company and to return any funds
that have been paid for indemnification to date.
The settlement did not require agreement by First
Bankers to any specific policies and procedures.

Participant Payday

As a result of the Marmon sale, the DOL’s case has
ended and the ESOP participants, active and inactive,
now stand to share more than $35 million in proceeds,
while active participants also maintain their jobs.
In connection with the sale, the ESOP will be terminated, and, therefore, all participant accounts in the
ESOP will become 100 percent vested. Distributions
will take some time to complete, pending receipt of a
determination letter from the IRS on the qualification
of the ESOP documents. However, participants should
receive the value of their ESOP accounts in cash in
the not too distant future.

Settlement

On March 30, 2018, Marmon acquired Sonnax for more
than $65 million, thereby meeting a contingency of
the settlement, and the agreement to settle was filed
with the court on April 30, 2018. The settlement also
indicates that the company provided information confirming that the proceeds from the sale of Sonnax payable to the ESOP would be three times the allocated
value in participant accounts as of September 30, 2016.
As required by statutory regulations, the DOL
assessed civil penalties of $200,000 and $25,000 (10 percent on amounts recovered under a settlement) against
the selling shareholders and First Bankers, respectively. The defendants maintain they did nothing improper and that they settled on the terms imposed by the
DOL solely because doing so was in the best interests
of Sonnax’s ESOP plan participants.

ESOP Association Financial Audit
Now Available to All Members

Taking its lead from so many outstanding ESOP
companies that believe in financial transparency,
The ESOP Association routinely makes available
information on its finances.
All members interested in seeing the latest
financial audit of The ESOP Association are
encouraged to take one of the following actions:
• Download a copy of the document from our
website at https://bit.ly/2LwvHgC.
• E-mail ESOP Association President J. Michael
Keeling at michael@esopassociation.org and
request a copy.
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