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Ask the Expert

Q.
What is deferred compensation and

what issues should I be looking out

for when making or reviewing these

arrangements with my employees?

A.
Deferred compensation includes non-

qualified stock options,stock

appreciation rights plans,bonuses that

are paid in a separate calendar year,or

extended severance arrangements.For

many years,employers exercised

enormous flexibility (and creativity) in

forming deferred compensation

arrangements.However,with the addition of Section 409A to the

Internal Revenue Code of 1986,as amended (the “Code”),as added

by the American Jobs Creation Act of 2004, the rules of the game

changed dramatically.Although the law may not be “new”news,the

IRS has recently indicated in an employment auditing initiative that

it may be focusing on deferred compensation arrangements and

compliance with Section 409A.

For Section 409A purposes, the term “deferred compensation”is

explained as compensation to which a service provider (an

employee, for example) has a legally binding right during a taxable

year,which has not been previously taxed,and that is payable in a

later taxable year.Basically,money earned in one year but payable

and taxable in a later year (with some limited exceptions) is deferred

compensation.Section 409A contains rules regarding payouts,

funding methods and the timing of deferral elections.Some

examples of arrangements subject to 409A are elective and non-

elective salary deferrals,bonus or fee deferrals, supplemental

retirement plans,certain equity-based compensation arrangements

(e.g., stock options/SARs,unless specifically exempted) and some

severance arrangements.Section 409A excludes certain benefits

under so-called “Qualified Plans”(e.g.,401(k) plans) which are highly

regulated,and there are some other rather narrow exceptions such
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as welfare benefit plans.Therefore, the initial question for employers

and recipient employees is whether a proposed or existing

compensation arrangement falls within the purview of 409A and,

if so,whether it complies with those rules and regulations.

Non-compliance with these rather technical rules can lead to severe

penalties.Specifically,all non-compliant amounts of deferred

compensation become immediately taxable and required to be

included in the employee’s gross income along with an additional

penalty of an amount equal to 20% of the compensation! Note that it

is the employee,often an executive,who owes the tax.However, for

obvious reasons,employers have a strong interest in getting this right.

this year’s chair of the annual dinner committee, emceed the

event, which also included comments from BIA Chair of the

Board Dick Samuels, a director with McLane Graf Raulerson and

Middleton, and BIA President Jim Roche.

The evening’s highlight was presentation of two coveted

awards: the New Hampshire Advantage and Lifetime

Achievement awards. This year’s New Hampshire Advantage

Award went to the New Hampshire Food Bank, a program of

New Hampshire Catholic Charities, for its efforts to feed the

hungry and give hope to the underprivileged in New

Hampshire. Catholic Charities CEO Tom Blonski and Food Bank

Executive Director Melanie Gosselin accepted the award.

New Hampshire Supreme Court Chief Justice John

Broderick, Jr. received the Lifetime Achievement Award that, each

year, goes to a business leader or leaders who have

demonstrated a commitment to leadership in their professions,

communities and New Hampshire. Broderick, who was

appointed to the state’s highest court in 1995 by Gov. Steve

Merrill and sworn in as chief justice in 2004 by Gov. Craig

Benson, spearheaded efforts in 2008 to create a New Hampshire

business court to bridge the gap between the state’s business

community and the court system.The business court, which

opened that same year, handles a docket of only business and

commercial disputes, such as breach of contract matters, fraud,

property sales and leases, and other issues.

Additional photos from the 97th Annual Dinner are

available on the BIA website at the following link:

http://bianhassoc.weblinkconnect.com/External/WCPages/WC

WebContent/WebContentPage.aspx?ContentID=610
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Linda Fanaras, president of Millennium Integrated

Marketing, was honored with a 2010 Business Excellence Award

for Excellence in Media and Marketing.The annual awards,

presented by New Hampshire Business Review, recognize the

achievements of owners of businesses with 100 employees or

fewer. www.mill-im.com

This past August, Monadnock Paper Mills won the

Greenerpalooza Award for being environmentally friendly, or

"green." The company won because of multiple accomplishments

such as installing its own wastewater purification facility before the

government required it and supplying 61,000 cubic yards of

manufactured topsoil to restore the farmlands of the Wilson Family

of Alstead at no cost when they lost their farm to floodwaters in

2005. www.mpm.com

Several attorneys from Rath, Young and Pignatelli made the

annual list of Best Lawyers in the country.They include:Tom Rath,

Sherilyn Burnett Young, Michael Pignatelli, William Ardinger, M.

Curtis Whittacker, Lucy Hodder and Andrew Serell.

www.rathlaw.com

Twenty-seven attorneys from Sheehan Phinney Bass + Green

have been selected for inclusion on the 2010 New England Super

Lawyers list, including nine Rising Stars.They are: David Allen,

James Harris, Courtney Herz, Karyl Martin, Robert Miller, Peter

Nieves, Lyndsee Paskalis, Brian Thomas, John-Mark Turner, Peter

Beach, Alan Cleveland, Christopher Cole, Peter Cowan, Edward

Haffer, Katherine Hanna, Michael Harvell, Bruce Harwood, Susan

Manchester, John Peltonen, James Reidy, Alan Reische, James

Shirley, Kenneth Viscarello and Kimon Zachos. www.sheehan.com

The Community Development Finance Authority board has

elected David Wood of Bethlehem to serve as chairman for the

next year. Wood is the founder and executive director of AHEAD, a

nonprofit community housing development organization in

Littleton. CDFA has also hired Patrick Donahue of Franklin as its

staff accountant. www.nhcdfa.org


