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On February 17, 2009, the American Recovery and Reinvestment
Act of 2009 (“ARRA” also known as the “Stimulus Package”) was
enacted with the signature of President Obama. Along with many
financial recovery provisions, the ARRA also significantly altered
COBRA, at least in the short term. These COBRA changes are
effective immediately, and affect many employees who will be or
have been involuntarily terminated.

COBRA requires employers with 20 or more employees that
sponsor group health plans to offer employees and their families
the opportunity for a temporary extension of health coverage (called
“continuation coverage”) at group rates in certain instances where
the employee is no longer eligible for coverage. Prior to the ARRA,
employers could charge employees electing COBRA coverage
102% of the group insurance premium (the additional 2% could

be charged to cover the employer’s administrative costs). Under
ARRA, employers are no longer be able to charge the employee for
the full cost of group coverage. Under ARRA, an employee who
elects COBRA coverage can only be charged 35% of the group
premium for a period of up to 9 months. Tthe remaining 65% of the
premium cost will be covered by a government subsidy. In addition,
some individuals who were already terminated prior to February 17,
2009, and who did not elect COBRA coverage at that time, may get
a second chance to elect COBRA, and benefit from the subsidized
rate. There are other provisions in ARRA that affect COBRA
administration; this E-mail Alert will focus on the subsidy and notice
timing provisions.

Who is Affected?
- An assistance eligible individual. An assistance eligible individual

is an individual who is, first, a qualified beneficiary under COBRA,
and
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www.irs.gov/pub/irs-irbs/irb09-02.pdf

- is eligible for COBRA continuation coverage at any time
between September 1, 2008, and December 31, 2009;
- elects such coverage; and
- for whom the qualifying event with respect to the COBRA
continuation coverage is the individual’s involuntary
termination of employment between September 1, 2008, and
December 31, 2009.
- Certain employers:
- Employers whose group health plan or plans are subject to
COBRA; and
- Employers who sponsor self-insured plans.
- Other persons:
- Sponsors of multiemployer group health plans; and
- Insurers of employer-based group health plans that are not
subject to COBRA and are not self-insured.

What Must Happen?

An assistance eligible individual shall be treated for purposes of
any COBRA continuation provision as having paid the full premium
if he or she pays 35% of the COBRA premium. This subsidy

is applicable for premiums for COBRA continuation coverage
beginning on or after February 17, 2009.

The subsidy will extend for 9 months at the most. The subsidy will
end earlier than 9 months if any of the following occurs first:

- the individual is or becomes eligible for coverage under any
other group health plan (including, for example, a spouse’s
or civil union partner’s plan);

- the individual is eligible for Medicare; or

- the individual’s maximum COBRA continuation coverage
period ends.

Note that an individual’s eligibility for alternate coverage or for
Medicare is the trigger for earlier subsidy termination, not actual
election or enrollment. ARRA provides for a penalty against an
individual who fails to notify an employer or plan when he or she
becomes eligible for other coverage.

The remaining 65% of the COBRA premium is payable by the
employer, the multiemployer plan or the insurer, depending on
the type of group health plan. Thereafter, the payor (for example,
an employer subject to the ARRA subsidy provisions), will be

reimbursed for the employer’s 65% insurance premium payment via

a credit against the employer’s payroll taxesThe IRS has already
revised its Form 941, “Employer’s Quarterly Federal Tax Return”,
to allow employers to enter the amount of “COBRA premium
assistance payments” as a credit against quarterly payments.
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High-income individuals are eligible for the subsidy, but may have
to repay some or all of the subsidy, depending on the individual’s
modified gross income for the affected year. The IRS has been
directed to create forms and procedures for these individuals to
either pay back some or all of the subsidy or to waive their eligibility
for the subsidy.

When Does this Happen?

The ARRA provisions regarding the COBRA subsidy, “second
chance” to elect COBRA and new notice content went into effect
on February 17, 2009. However, the usual COBRA deadlines for
notice to newly qualified beneficiaries still apply. For example, if an
individual is involuntarily terminated today, then the employer has
30 days from today to notify the plan administrator of the qualifying
event and the plan administrator has 14 days to issue a COBRA
notice to the qualified beneficiary. COBRA notices will have to be
amended to contain information regarding the ARRA changes..

If any employees were involuntarily terminated before the
enactment of ARRA (but after September 1, 2008), and decided

at that time not to elect COBRA, then those previously terminated
employees must be given a second chance to elect COBRA.
Notices to this group of previously terminated individuals must be
provided by April 17 (the law says “within 60 days after the date of
enactment”, which was February 17, 2009), and affected individuals
have 60 days after getting the notice to elect COBRA continuation
coverage - at the subsidized rate. Note, though, that the length of
the actual COBRA coverage period is not extended under ARRA for
this “second chance” group - the COBRA period still runs starting
from the original date of eligibility.

How Do Employers Comply with the New Notice Provisions?

The ARRA states that the Department of Labor, the IRS and the
Department of Health and Human Services will produce model
forms by March 19 (“not later than 30 days after the date of
enactment”). This does not prevent employers from preparing

their own forms, if desired. To date, the IRS and the DOL have
already produced Q&A formats of information on their websites.
The IRS information can be found at http://www.irs.gov/newsroom/
article/0,,id=204708,00.html. The DOL’s website address for ARRA
changes to COBRA is http://www.dol.gov/ebsa/cobra.html.

What Should Employers Do Now?

Employers in the midst of involuntary terminations may want

to prepare their own notices if they want to have information
immediately available to affected employees. Alternatively, DOL
notices should be available very shortly. Remember, the same
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COBRA notice deadlines apply to this new information, so these
notices do not need to be presented on the date of termination to
maintain compliance with COBRA.

Employers will need to make a list of employees who were
involuntarily terminated back to September 1, 2008. At least some
of these individuals will need to hear about their “second chance” at
COBRA enrollment and anyone who has already elected COBRA or
who might now elect COBRA needs to learn about the subsidy.

Affected employers need to obtain the new IRS Form 941,

which can be downloaded at http://www.irs.gov/app/picklist/list/
formslnstructions.html?value=941&criteria=formNumber&submitSe

arch=Find and familiarize themselves with the documentation of this
new subsidy credit process.

Finally, employers should continue to review the DOL and IRS
websites regularly; this is a fast-developing area of employee
benefits law.

The Devine, Millimet & Branch Labor, Employment and Employee Benefits
Group offers this free Friday E-Mail Alert service to provide information on
recent developments in labor, employment and employee benefits law. If
you have any questions about this e-mail, or if you know of anyone else
who may be interested in receiving these alerts, please send us an e-mail at

employment@devinemillimet.com.

“This is not a legal document nor is it intended to serve as legal advice or a legal opinion. COMPANIES
Devine, Millimet & Branch, P.A. makes no representations that this is a complete or final 10 WORK FOR
description or procedure that would ensure legal compliance and does not intend that any 2-0-0-8
reader should rely on it as such.” BUSINESSNH

© Copyright 2009 Devine Millimet & Branch, Professional Association


http://www.irs.gov/app/picklist/list/formsInstructions.html?value=941&criteria=formNumber&submitSearch=Find
http://www.irs.gov/app/picklist/list/formsInstructions.html?value=941&criteria=formNumber&submitSearch=Find
http://www.irs.gov/app/picklist/list/formsInstructions.html?value=941&criteria=formNumber&submitSearch=Find

