
For quite a few years 
now, New Hampshire has been making 
strides to make this the most attractive state 
in which to create and administer trusts 
through the passage of sweeping, trust- 
favorable legislation, which included the 
Uniform Trust Code and the Trust Modern-
ization Act.

These laws have given New Hampshire 
residents and nonresidents alike a strong in-
centive to create and administer their trusts 
in New Hampshire. To further this objec-
tive, New Hampshire has passed yet another 
piece of legislation to enhance the favorabili-
ty of trust administration in New Hampshire 
– Senate Bill 326.

The relevant sections of SB 326 amend the 
interest and dividends tax. The tax that was 
historically imposed on non-grantor trusts 
is now eliminated. Unlike a “grantor trust,” 
the income of which is reported by the 
trust’s creator for federal income tax 
purposes, a non-grantor trust is taxed as a 
separate entity for federal income tax pur-
poses. 

Non-grantor trusts are used for a wide 
variety of estate tax-planning purposes, in-
cluding the use of the $5.25 million gift tax 
exemption.

With the passage of this new legislation, 
interest and dividends earned by non- 

grantor trusts will not be subject to the 
interest and dividends tax in the year the in-
terest and dividends are earned at the trust 
level.

Instead, in any year that there is a distribu-
tion to one or more trust beneficiaries, then 
any trust beneficiary who is a resident of 
New Hampshire may be subject to the I&D 
tax on a portion of the distribution that con-
stituted interest and dividends earned in that 
year by the trust.

If a non-grantor trust accumulates interest 
and dividends over a period of years, those 
interests and dividends will not be subject to 
the I&D tax. In a future year when the accu-
mulated interest and dividends are distribut-
ed to the trust beneficiaries, the beneficiar-
ies who are New Hampshire residents will 
be subject to I&D tax only on their pro rata 
share of the interest and dividends earned in 
the year of distribution.

In other words, the interest and dividends 
earned by the trust in prior years when no 
distributions were made will never be sub-
ject to the I&D tax. Moreover, if the benefi-
ciaries of the trust are out-of-state residents, 
they will not be subject to the I&D tax at all, 
meaning the interest and dividends earned 
by the trust will completely escape the tax.

S corporations and LLCs

There is another, and possibly more im-
portant feature of the new law. Distributions 
from S corporations and certain limited lia-
bility companies and partnerships are taxed 
as dividends for purposes of the I&D tax.

Currently, if an interest in any S corpora-
tion, or a partnership or limited liability 

company with transferable shares, is trans-
ferred into a New Hampshire non-grantor 
trust, then distributions from those business 
entities to the trust will not be subject to the 
I&D tax because non-grantor trusts are no 
longer subject to it.

Subsequent distributions from the trust 
to the trust’s beneficiaries will then only be 
subject to the I&D tax at the beneficiary lev-
el, to the extent that the distribution carries 
out income that is federally taxed as interest 
or dividends. Since distributions from S cor-
porations, LLCs and partnerships are gen-
erally not taxed federally as dividends, dis-
tributions from the trust to its beneficiaries 
should not be subject to the I&D tax either.

Note that the interest and dividends taxa-
tion of grantor trusts has not been changed. 
In the case of a grantor trust, if the grantor is 
a New Hampshire resident, then the interest 
and dividends earned by the grantor trust 
will be taxable on the grantor’s personal I&D 
tax return.

While there are a number of different types 
of grantor trusts, the most common is the 
traditional estate planning revocable trust.

The trust planning opportunities available 
under the new law will be applicable for all 
tax periods ending on or after Dec. 31, 2013. 
For trusts that file on a calendar year basis, 
this legislation will apply to interests and 
dividends earned, and distributions made, 
to a New Hampshire non-grantor trust any 
time after Jan. 1, 2013. NHBR
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